Chapter 12 Duties of Manager

Building management involves a wide range of matters. Many
buildings would engage a manager (i.e. property management
company) to assist in the management of the building.

There are two main types of managers —

(1) the person who is specified in the DMC to manage the building
(i.e. DMC manager);

(2) any other person who for the time being is managing the
building for the purposes of the DMC. It generally refers to a
manager appointed by the owners on contract basis (i.e. contract
manager).

Schedule 7 to the BMO sets out the requirements in relation to the
manager of a building. Its provisions are mandatory terms to be
impliedly incorporated into every DMC. In the event of any
inconsistency between the provisions in Schedule 7 and the terms of a
DMC, the provisions in Schedule 7 shall prevail.

The provisions in Schedule 7 shall be binding on the manager of the
building. Both the DMC manager and the contract manager shall
comply with the requirements stipulated in Schedule 7.

Schedule 7 to the BMO mainly sets out the requirements with regard to
the following —

(A)  General duties of a manager

® Financial arrangements
® Communications between owners

@ Termination of manager’s appointment

¢ Resignation of a manager
¢ Termination of manager’s appointment by the OC

¢ Obligations after the end of manager’s appointment

(B) Procurement arrangements for supplies, goods and services

(C) Procedures to convene a meeting of owners if there is no
corporation.
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(A) General duties of a manager
Financial arrangements

Opening accounts

97

The manager shall open and maintain an interest-bearing account
and shall use that account exclusively in respect of the
management of the building.

¢ |[f there is an OC, the manager shall open one or more
segregated interest-bearing accounts, each of which shall be
designated as a trust account or client account, for holding
money received by him from or on behalf of the OC in respect
of the management of the building.

The manager shall display a document showing evidence of the
above bank accounts opened and maintained by him in a
prominent place in the building.

Except for retention of a reasonable amount to cover expenditure of
a minor nature, the manager shall without delay pay all money
received by him in respect of the management of the building into
the bank accounts mentioned above.

¢ If there is an owners’ committee, the amount to be retained to
cover expenditure of a minor nature shall be determined by a
resolution of the owners’ committee;

¢ Any other condition or arrangement for dealing with the money,
such as holding the amount in cash or paying it into a current
account, may also be determined by a resolution of the owners’
committee (if any).

N

What is an owners’ committee?

An owners’ committee means an owners’ organization formed under and
in accordance with the DMC. Its composition, operational details, duties
and powers shall be such as the DMC may set out. An owners’
committee is not a body corporate.

Where an MC has been appointed and an OC formed in respect of a
building, the members of the MC shall be deemed to be the owners’
committee and shall have all the functions, powers and duties of the
owners’ committee under the DMC.

N\ /

Para 3 of Sch. 7

Section 34D
and 34K
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Establishment of a fund

® The manager shall establish and maintain a special fund to provide Para 4 of Sch. 7
for expenditure of a kind not expected to be incurred annually, such
as the cost of major maintenance works.

e If there is an OC, the OC shall determine, by a resolution at a
general meeting of the OC, the amount to be contributed to the
special fund by the owners in any financial year, and the time when
those contributions shall be payable.

® The manager shall open and maintain at a bank an interest-bearing
account, the title of which shall refer to the special fund for the
building, and shall use that account exclusively for the purpose of
the special fund.

¢ |If there is an OC, the manager shall open one or more
segregated interest-bearing accounts, each of which shall be
designated as a trust account or client account, for holding
money received by him from or on behalf of the OC in respect
of the special fund.

e The manager shall display a document showing evidence of the
bank accounts in respect of the special fund opened and
maintained by him in a prominent place in the building.

® The manager shall without delay pay all money received by him in
respect of the special fund into the bank accounts mentioned
above.

® Unless in a situation considered by the manager to be an
emergency or the payment is approved by a resolution of the
owners’ committee, the manager shall not pay any money out of the
special fund.

Budget

® The manager shall prepare a draft budget for each financial year Para 1(2) of Sch. 7
setting out the proposed expenditure during the financial year.
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The manager shall send a copy of the draft budget to the owners’
committee or, where there is no owners’ committee, display a copy
of the draft budget in a prominent place in the building for 7
consecutive days.

From the date the copy of the draft budget was sent or displayed,
the manager shall issue a notice inviting each owner to send his
comments on the draft budget to the manager within a period of 14
days.

Having collected comments from the owners, the manager shall
prepare a budget specifying the total proposed expenditure during
the financial year.

The manager shall send a copy of the budget to the owners’
committee or, where there is no owners’ committee, display a copy
of the budget in a prominent place in the building for 7 consecutive
days.

Where in respect of a financial year, the manager has not complied
with the above requirements before the start of that financial year
by preparing the draft budget and the budget, the total amount of
the management expenses for that year shall, until he has so
complied, be deemed to be the same as the total amount of
management expenses for the previous financial year.

Can the manager revise the budget after it has been prepared?

Yes, but the manager shall prepare a draft revised budget and, as
with the preparation of the draft budget, the manager shall send a
copy of the draft revised budget to the owners’ committee or,
where there is no owners’ committee, display a copy of the draft
revised budget in a prominent place in the building and issue a
notice inviting each owner to send his comments.

Having prepared the revised budget, the manager shall also send a
copy of the revised budget to the owners’ committee or, where
there is no owners’ committee, display a copy of the revised
budget in a prominent place in the building.

Para 1(3) of Sch. 7

Para 1(4) of Sch. 7
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e If there is an OC and, within a period of 1 month from the date that

a budget or revised budget is sent to the MC by the manager, the
OC decides by a resolution of the owners at a general meeting of
the OC to reject the budget, the total amount of management
expenses for the financial year shall not exceed 110% of the total

amount of management expenses for the previous financial year.

e If any owner requests in writing that the manager supplies with a
copy of any draft budget, budget or revised budget, the manager
shall supply the owner with a copy of the document within 28 days
after the date on which the request is made. A reasonable copy
charge may be imposed when the manager supplies the document
in hard copy. The manager must not impose any charges for

supplying the owner with the copy in electronic form.

Amount payable by owners

® The total amount of management expenses payable by the owners
shall be the total proposed expenditure specified by the manager in
the budget.

e If the manager revises the budget, the amount that owners shall
contribute towards the management expenses shall be adjusted

according to the revised budget.

Accounts

® The manager shall keep the following for a least 6 years -

+ proper books or records of account and other financial records;

and

+ all bills, invoices, vouchers, receipts and other documents

referred to in those books and records.
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® For each period of 3 months (or such shorter period as the

manager may select), the manager shall prepare a summary of
income and expenditure and a balance sheet in respect of that
period, and display a copy of the summary and the balance sheet in
a prominent place in the building for 7 consecutive days within 1

month after that period.

For each financial year, the manager must prepare an income and

expenditure account and a balance sheet (financial statements).

¢ The income and expenditure account and the balance sheet
shall include a breakdown of the special fund, as well as the
time when there will be a need to draw on that fund and the
amount of money that will be needed. These documents must

be signed by the manager.

If total annual income or expenditure (or both) shown in the income
and expenditure account exceeds or likely to exceed $500,000, the

financial statements must be audited.

If the financial statements have to be audited due to the above
requirement, the manager shall, by resolution of the owners passed
at a meeting of owners, engage an accountant to audit the financial
statements. The manager then must display a copy of the financial
statements and accountant’s report in a prominent place in the
building for at least 7 consecutive days as soon as reasonably

practicable after obtaining the report.

If the financial statements are not required to be audited, the
manager shall display a copy of the financial statements in a
prominent place in the building as soon as reasonably practicable

for at least 7 consecutive days.

Para 2(2) of Sch. 7

Para 2(3) of Sch. 7

Para 2(4) of Sch. 7

Para 2(6) of Sch. 7

Para 2(6A) & 2(6B) of
Sch. 7

Para 2(6B) of Sch. 7
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® The manager shall permit any owner, any registered mortgagee or

any person duly authorized in writing by an owner or registered
mortgagee (a specified person) to inspect the following accounting
documents at any reasonably time -

¢+ the books or records of account and financial records, and all
bills, invoices, vouchers, receipts or any other documents
referred to in those books or records;

¢ asummary of income and expenditure account or balance sheet;

¢ asummary of income and expenditure and a balance sheet
prepared by the Manager for each financial year; and

¢ the accountant’s report (if financial statements are to be
audited).

e The manager shall supply the specified person with a copy of the
accounting document within 28 days after the date on which the
request is made in writing. A reasonable copying charge may be
imposed when the manager supplies the document in hard copy.
The manager must not impose any charges for supplying the owner

with the copy in electronic form.

Communication among owners

e The manager shall, either generally or in a particular case, provide
a channel of communication between owners on any matters

relating to the management of the building —

¢+ If there is an OC, the manager consults the OC at a general

meeting of the OC and adopts the approach decided by the OC.

¢+ Ifthere is no OC, the manager consults the owners’ committee
at the meeting of the owners convened under the deed of
mutual covenant and adopts the approach decided by the

owners’ committee.
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Termination of manager’s appointment

Resignation of manager

® |f the manager wants to resign, he shall give not less than 3 Para 6 of Sch.7

months’ notice in writing —

¢ by sending such a notice to the owners’ committee; or

+ where there is no owners’ committee, by giving such a notice to
each of the owners and by displaying such a notice in a

prominent place in the building.

® The notice may be given in -

¢ by delivering it personally to the owner;
¢ by sending it by post to the owner at his last known address; or

+ by leaving it at the owner’s flat or depositing it in the letter box
for that flat.

Termination of manger’s appointment by the OC

® The OC may, by a resolution passed at a general meeting of the Para 7(1) & (5A) of
OC, terminate by notice the DMC manager's appointment without Sch. 7

compensation.

® The resolution shall be -

+ passed by a majority of votes; and

+ supported by the owners of not less than 50% of the shares in

aggregate who are entitled to vote.

X

Only the owners of shares who are liable to pay the
management expenses relating to those shares shall be
entitled to vote.
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® The resolution shall provide for -

¢ aperiod of not less than 3 months’ notice; or

¢ in lieu of notice, an agreement to be made with the DMC
manager for paying him a sum equal to the amount of
remuneration which would have accrued to him during that

period.

® After the resolution is passed, the OC shall give a notice in writing

to the DMC manager within 14 days after the date of the meeting,
informing him of the termination of his appointment. The notice shall
be accompanied by a copy of the resolution terminating the

appointment.

The notice may be given -

¢ by delivering it personally to the DMC manager; or

¢+ by sending it by post to the DMC manager at his last known

address.

If a contractor for the appointment of a manager (other than a DMC
manager) contains no provision for the termination of the manager’s
appointment, the OC may also apply the above mechanism to

terminate the appointment of the contract manager concerned.

It should be noted that the above mechanism is only applicable to
terminate the appointment of —

® the DMC manger; or
@ a contract manager whose contract contains no provision for
the termination of his appointment.

If the contract of a contract manager contains provisions for the
termination of the appointment, the OC shall comply with the
provisions thereof, instead of applying the above mechanism to
terminate the appointment.
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Obligations after manager’s appointment ends

If the manager’s appointment ends for any reason, he must fulfil the Para 8 of Sch. 7
following obligations —

® As soon as practicable after his appointment ends, and in any
event within 14 days of the date his appointment ends, deliver to
the owners’ committee (if any) or the manager appointed in his
place any movable property in respect of the management of the
building that is in his possession, and that belongs to the OC or the

owners.

+ if the movable property, such as books or records of accounts,
is required for the purposes of preparing the income and
expenditure account and the balance sheet mentioned in the
paragraph below, the manager shall within 2 months of the date
his appointment ends, deliver to the owners’ committee (if any)

or the manager appointed in his place any such records.

® Within 2 months of the date his appointment ends

¢ prepare an income and expenditure account and a balance
sheet, and arrange for that account and balance sheet to be

audited by the accountant specified by the owners’ committee

(if any).

¢ in the absence of such an owners’ committee or any such
specification, by such accountant as may be chosen by the

manager

¢ deliver to the owners’ committee (if any) or the manager
appointed in his place any books or records of accounts,
papers, documents and other records required for the purposes
of preparing an income and expenditure account and a balance

sheet.
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(B) Procurement arrangements for
supplies, goods and services

Procurement requirements

® Before conducting any procurement for building management, itis
necessary to evaluate the expenditure required and the categories
of the procurement. If the procurement falls under one of the
following three specific high-value procurement categories, the
manager must ensure that the corresponding procurement
requirements have been complied with:

¢ Type 1 high-value procurement
¢ Type 2 high-value procurement

¢ Large-scale maintenance procurement

® Please refer to Chapter 10 of this Guide for the definition of the
aforementioned three types of high-value procurement.

® For the above three types of high-value procurement, the manager
shall comply with the following provisions:

¢ Comply with the relevant section of the Code of Practice;
¢ Procure the goods or services by invitation to tender;

¢ [f there is no OC, requirements for tendering as stipulated in the
Division 3 of Part Il of Schedule 7 —

(i) The nature of the goods or services to which the
procurement related to must set out clearly in an invitation
to tender issued for the procurement;

(i) Display a copy of the invitation in a prominent place in the
building;

(iii) A specified time on a specified day after which a tender
may no longer be submitted for the procurement must be
set clearly; and

(iv) invite the required number of potential suppliers
depending on the procurement value (as shown below)
A Guide on Building Management Ordinance (Cap. 344)
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PRGN Required number of potential suppliers
value
More than Issue tender invitation to at least 5
$200,000 potential suppliers
'\Sgﬁctﬂaer)‘(?;gé?nogo Issue tender invitation to at least 3
otential s liers
$200,000 potential sUppi

¢ [f there is no OC, to comply with the declaration requirements
as stipulated in Division 4 of Part Il of Schedule 7 relating to the

procurement.

® In respect of whether to accept a tender or not:

¢ |If the procurement is type 2 high-value procurement or
large-scale maintenance procurement, the acceptance of
tender must be decided by a resolution of the OC (if there is an

OC) or a resolution of the owners (if there is no OC).

¢ For large-scale maintenance procurement, if there is no OC, the
specific procedures at meetings of owners concerning
large-scale maintenance procurement in Division 4 of Part Il of
Schedule 7 must be complied with. (See Chapter 8 of this guide
for provisions of notices of meeting, minutes of meeting and

voting-in-person threshold).

+ Note: If there is an OC, the relevant requirements as stipulated
in Schedule 6A, 6B and 6C are applicable. (see Chapter 10 of
this Guide)
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Continuous engagement of the incumbent
supplier

® For type 1 and 2 high-value procurement, if the manager intends to
continue to employ the incumbent supplier and the following
conditions are met, the tendering requirement may be waived.

® The conditions are as follows -

+ the supplier concerned must be the one engaged by the OC for
the time being;

+ the supplies, goods or services to be procured by the OC are of
the same type as those which are for the time being supplied by
the supplier; and

+ the owners decide by a resolution passed at the general
meeting of the corporation (if there is an OC) or the meeting of
owners (if there is no OC) that —

e invitation to tender will not be made; and

» the supplies, goods or services shall be procured from that
supplier on such terms and conditions as specified in the
resolution.

® All the above conditions must be met for the manager to waive the
tendering requirements. It should be noted that even if the
tendering requirements can be waived, the persons responsible for
the procurement must still comply with the declaration requirements
as stipulated in Schedule 6B (if there is an OC) or Schedule 7 (if
there is no OC) to make declaration.

e If the procurement is defined as large-scale maintenance
procurement, the tendering requirements cannot be waived, and
must be procured by an invitation to tender.

It is advisable for OCs to conduct tendering exercise so as to
obtain the most updated market information.
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Declaration requirements when there is no OC

The responsible person for the procurement (i.e. manager of the
building or the person carrying out the procurement in accordance
with the directions of the manager) must make the following
declarations of interest for type 1 high-value procurement, type 2
high-value procurement or large-scale maintenance procurement:

() any pecuniary or personal dealing with a member of an owners’
committee;

(i) any connection with a member of an owners’ committee;

(iii) any pecuniary or personal interest in a tender submitted; and

(iv) any connection with a person who has submitted a tender.

Even if the responsible persons decide to waive the tendering
requirement for the procurement (i.e. continue to engage the
incumbent supplier) according to paragraph 12(3) and 13(3) of
Schedule 7, they are still required to follow the above declaration
requirements.

Declaration for no interest for large-scale maintenance
procurement

109

Before the first tender acceptance meeting (i.e. the first meeting of
owners at which tenders for the procurement are to be considered)
is held, responsible persons who have made a declaration of
interest for the large-scale maintenance procurement must declare
that they do not have any interest / dealings / connections, other
than those already declared.

For the responsible persons who have not made any declaration for
the large-scale maintenance procurement, they are also required to
declare that they do not have any such interest / dealings /
connections before the first tender acceptance meeting.

Para 22 and 23
of Sch. 7

Para 31 and 32
of Sch. 7
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Forms for declarations

® The declarations must be made in specific forms (please see

Appendix 15). If a person who makes the declaration is a body
corporation, notwithstanding anything to the contrary in its
constitution, the declaration must be impressed with its seal or chop
and signed by a person authorized by it on that behalf

The declarations must be made to the specific persons as follows:

¢ The chairman of the owners’ committee.

¢ If the person who makes the declaration is the chairman of the
owners’ committee, or it is impracticable to make the
declaration with above mechanism for reasons such as a
vacancy in an office, then the declaration shall be made to
every member of the owners’ committee other than the
declarant.

The declaration can be made in hard copy or electronic form. If the
copy is supplied in electronic form, the consent of the recipient
must be obtained in advance.

After a declaration of interest has been made, the manager must
display the notice of the declaration (see Appendix 17) in a
prominent place in the building within 7 days of the declaration
date, for 7 consecutive days with following requirements:

¢ The notice must specify the relevant procurement and the
tender concerned;

¢ The notice must specify the person who made the declaration,
his / her position and identity; and

¢ The notice must contain a statement indicating the right of the
specified persons to inspect a copy of the declaration under
Schedule 7.

After a declaration of interest has been made, the manager must
ensure that a copy of the declaration is produced to the owners at
the first procurement meeting and attached to the minutes of the
proceedings.
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® For a declaration of no interest for large-scale maintenance
procurement, the manager must ensure that the document is
attached to the minutes of the proceedings at the first meeting of
owners at which tenders for large-scale maintenance procurement
works are considered. (See Appendix 18)

® A person who has declared to have interest must not participate in
any assessment of tenders or any negotiation or other activity
relating to the procurement, unless exemption is granted by the
way of an owners’ resolution (for which reasons shall be given for
exemption and recorded in the minutes of the proceedings at the
meeting).

Keeping of and access to procurement-related
documents

® The manager must keep all the procurement documents, (including
tender documents, contract documents, statements of account,
invoices and other relevant documents), for 6 years after the date
on which the contract is entered into.

e The manager must, at the writing request of not less than 5% of the
owners, permit them to inspect the procurement documents at any
reasonable time. If they request in writing that the manager
supplies with a copy of the procurement documents, the manager
shall supply the owner with a copy of the documents in hard copy
or electronic form, within 28 days after the date on which the
request is made. A reasonable copying charge may be imposed
when the manager supplies the document in hard copy. The
manager must not impose any charges for supplying the owner with
the copy in electronic form.

e The manager must keep all the declaration documents for at least 6
years from the date on which a procurement contract is entered
into. The manage must also permit a specified person, as follows,
to inspect the declaration documents at any reasonable time —

¢ An owner;
A registered mortgagee; or
Any person duly authorized in writing by an owner or registered
mortgagee to conduct an inspection.

Para 35 of Sch. 7

Para 29 of Sch. 7

Para 10 of Sch. 7

Para 11 of Sch. 7

Paras 28 and 36
of Sch. 7
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(C) Procedures to convene a meeting
of owners if there is no corporation

Notices of meeting

® A person who convenes a meeting of owners (including an
adjourned meeting) under the deed of mutant covenant must, at
least 14 days before the date of the meeting, give notice of the
meeting to each owner. The notice of meeting must specify the
date, time and place of the meeting and the resolutions (if any) to

be proposed at the meeting.

Minutes of proceedings at meetings

® The manager must keep minutes of the proceedings at every
meeting of owners for a period of 6 years after the date of the

meeting.

® The manager must also display such record at a prominent place in
the building within 28 days after the date of meeting and cause the

minutes to remain so displayed for at least 7 consecutive days.

® Any of the following specified persons, can request the manager in

writing, a copy of the minutes:

¢ An owner;
+ Aregistered mortgagee; or
+ Any person duly authorized in writing by an owner or registered

mortgagee to make a request.

e The manager shall supply the owner with a copy of the document
within 28 days after the date on which the request is made in hard
copy or electronic format. A reasonable copying charge may be
imposed when the manager supplies the document in hard copy.
The manager must not impose any charges for supplying the owner

with the copy in electronic form.
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Authorized natural persons for corporate flat
owners

113

Apart from appointing a proxy, the Ordinance also allows a
corporate flat owner, by written notice (an authorization notice, see
Appendix 10), authorize a natural person to act on its behalf for the
meeting. The authorization notice must be given to the person in
charge of the meeting at least 48 hours before the time of the
meeting.

The authorization notice can be given either in hard copy or in
electronic form. If the notice is given in electronic form, the consent
of the recipient must be obtained in advance.

The authorization notice must be impressed with its seal or chop,
and signed by a person authorized by it for that purpose,
notwithstanding anything to the contrary in the corporate flat
owner’s constitution.

Authorizing a natural person to attend and vote at a meeting of
owners on behalf of a corporate flat owner will be deemed as the
corporate flat owner attending and voting personally at the meeting.

If a corporate flat owner authorizes a natural person to act on its
behalf at a meeting, the owner cannot appoint a proxy again for the
same meeting. If the corporate flat owner has previously appointed
a proxy, and subsequently authorizes a natural person to act on its
behalf at the same meeting, the instrument appointing the proxy
shall be deemed to be revoked.

If a meeting of owners is adjourned, the authorization notice of a
natural person for the original meeting will continue to be effective
unless the corporate flat owner indicates a contrary intention,
revokes the original authorization notice or authorise another
natural person in respect of the adjourned meeting.

Para 42 of Sch. 7

Section 2F(2)(a)

Para 43 of Sch. 7

Para 44 of Sch. 7
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Specific procedures at meetings of owners

concerning large-scale maintenance
procurement

® |f the resolution for the proposed large-scale maintenance
procurement (including whether a tender submitted should be
accepted; whether the large-scale maintenance works contract
entered into should be varied or terminated) will be proposed at a
meeting of owners, the notice of meeting must comply with the
specified format —

¢ The statement of the proposed resolution for the large-scale
maintenance procurement must be specified with the title

“Important Reminder” (in English) and “BE2Z#2/1” (in Chinese).

® |f the resolution for the proposed large-scale maintenance
procurement concerns whether a tender submitted is to be accepted
or not, the notice of meeting should, in respect of each valid tender,
set out clearly:

(1)  the estimated amount to be contributed from building management
funds for the procurement; and

(2) the estimated apportioned amount that each owner has to
contribute for the procurement in addition to the contribution
from the building management funds.

® |f the resolution for the proposed large-scale maintenance
procurement concerns whether a contract entered into is to be
varied or terminated, and it is anticipated that the owners will incur
financial liabilities as a result of the variation or termination of the
contract, the notice of meeting must set out clearly:

(1)  The estimated amount to be contributed from each building
management fund for settling the costs; and

(2) The estimated apportioned amount that each owner has to
contribute for settling the costs in addition to the contribution
from the building management funds.
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If the resolution proposed at the meeting of the owners is related to a
large-scale maintenance procurement, it is subject to the
voting-in-person threshold, i.e. 5% of the owners or 100 owners
(whichever is the lesser), must vote personally to pass the resolution.

The manager must ensure that the minutes of the proceedings of
the relevant meeting of owners contain the total number of votes
cast personally and by proxy respectively.

How can a corporate flat owner vote personally?

If the owner is a body corporate, it may authorize a natural person
to vote on its behalf at a meeting of owners. This will be deemed as
the corporate flat owner voting personally.

If the corporate flat owner votes by appointing a proxy, the vote will
not be deemed as voting personally.

If the resolution for a large-scale maintenance procurement will be
proposed at a meeting of owners, the manager must supply each
owner with a copy of the minutes of the proceedings within 28 days
after the date of the meeting in either hard copy or electronic form.
If the document is supplied in electronic form, the consent of the
recipient must be obtained in advance.

Other matters relating to the manager

115

The manager of any building shall not be entitled to be indemnified
by the OC or by the owners of the flats in that building in respect of
any legal costs, charges, expenses or fees relating to any civil or
criminal proceedings (whether successful or otherwise) between or
in respect of that manager and that OC or those owners. Any such
provision contained in the DMC shall be void and of no effect.

If any share in the building had not or has not been sold, the owner
for the time being of the share shall be liable to pay the
management expenses relating to the share.

Para 49 of Sch. 7

Para 50 of Sch. 7

Para 43 of Sch.7

Para 51 of Sch. 7

Section 34L

Section 34G
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